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AGENDA
COMMISSIONERS MEETING
TUESDAY, NOVEMBER 17, 2009
AT 1:30 P.M.

1.

Minutes

a) 09/24/09 Special Meeting

b) 10/13/09

c) 10/13/09 Finance Committee
d) 10/27/09

e) 11/10/09

Marcus Cederqvist
a) HAVA Update
e Status Update of New Voting System Implementation Project

John Ward
a) Comparative Expenditures

Executive Session
a) Personnel Matters

For Your Information

HAVA Weekly Status Report, Week Ending November 13, 2009
SBOE Co-Executive Directors Letter dated October 14, 2009 regarding Statewide
Voter Registration List

News Items of Interest

The Ithaca Journal: New voting system passes audit

Newsday: More Nassau votes than voters?

The New York Times: New York’s 2010 Primary Could Arrive a Little Early
The Legislative Gazette: More NYC Democrats are voting upstate
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November 13, 2009

Honorable Gary L. Sharpe

United States District Court

for the Northern District of New York
James T. Foley U.S. Courthouse

445 Broadway, Room 441

Albany, New York 12207

Re:  United States v. New York State Board of Elections, et al.
Civil Action No. 06-CV-0263 (GLS)

Dear Judge Sharpe,

We enclose herewith Status Report of the Defendant New York State Board of Elections
for the week ending November 12, 2009.

Respectfully submitted,
s/

Kimberly A. Galvin (505011)
Special Counsel

s/
Paul M. Collins (101384)
Deputy Special Counsel




NEW YORK STATE BOARD OF ELECTIONS

HAVA COMPLIANCE UPDATE
Activities & Progress for the Week of 11/6/09-11/12/09

Following is a detailed report concerning the previous week’s progress in
implementing the terms of the Court’s Orders.

PLAN A

Overall Compliance Status Summary

Overall, activities and progress toward HAVA compliance are on schedule with the
revised time line.

Contracting with Voting System Vendors

Status of tasks in this category: on schedule

o OGS is discussing regular add requests with both vendors to work through-
any outstanding issues.

Testing, Certification, and Selection of Voting Systems & Devices

Status of tasks in this category: on schedule

o Overall progress of testing :

e NYSTEC will continue to work with SysTest during their test
case cleanup (11/9-11/18) with the goal of finishing the review
of all test cases.

o SysTest has advised that testing on both vendors’ systems has
been completed and the process of writing the report to SBOE
for certification determinations has begun.

» Election Operations staff reviewing test results as they become
available, to ensure sufficient and logical reporting.

e SBOE to monitor how County BOE's do their election audit to
determine if the procedures and draft forms work and identify
any possible improvements.

£
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- NEW YORK STATE BOARD OF ELECTIONS

e Asdiscussed in the 11/9 Status meeting, NYSTEC will provide
test case written reviews on all test cases. SBOE has also
requested that NYSTEC provide the compensating controls and
risk evaluations for any security requirements failures.

e Conference calls with both vendors continue when requested by
each vendor.

Delivery.and iImplementation of Voting Systems & Devices

Status of tasks in this category: on schedule

o Acceptance testing on the balance of Dominion machines continues.

HAVA COMPLAINT PROCESS

NYC HAVA Complaint

NYCBOE responded to the SBOE inquiry. SBOE is formulating a strategy to move
forward and has advised the Department of Justice of the City Board’s response and
will be discussing the matter with the DOJ on their next status call.
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FREDERIC M. UMANE
PRESIDENT

JULIE DENT
SECRETARY
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COMMISSIONERS www.vote.nyc.ny.us
DATE: November 17, 2009
TO: Commissioners
FROM: JohnJ. Ward
Finance Officer
RE: Comparative Expenditures
FY10 P.S. Projection through 11/13/09 Payroll: $ 7,153,500
FY10 P.S. Actual through 11/13/09 Payroll: $12,114,685

Difference

($ 4,961,185)

Overtime pays two weeks ending 10/30/09

OVERTIME USAGE

General Office 87,897
Brooklyn 157,795
Queens 77,919
Bronx 37,495
New York 106,078
Staten Island 15,167

Total $482,351

/ Finahce Officer

Rﬁ lly submitted,
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November 10, 2009

New York State Board of Elections

40 Steuben Street

Albany, NY 12207-2108

Attn: Robert A. Brehm, Co-Executive Director
Todd D. Valentine, Co-Executive Director

Re: SBOE Co-Executive Directors Letter dated October 14,
2009 regarding Statewide Voter Registration List

Gentlemen:

On behalf of the Commissioners of Elections in the City of New
York (the “Commissioners”), | write to provide their response to your letter
addressed to me, dated October 14, 2009.

In that letter, the State Board once again failed to address the
City Board’s fundamental concern and objection that the current process,
procedures, rules and regulations that you have designed into the
“Statewide Voter Registration List or NYS Voter’ fails to meet the
constitutional and statutory requirements for the conduct of voter
registration activities in the State of New York. Please note that we have
articulated that concerns in multiple written submissions as well as

discussions with each of you, the State Board Commissioners and other
members of the State Board staff.



The Commissioners believe that the State Board’s continued
failure to require bi-partisan electronic signatures on every transaction
made by or done within the NYS Voter system means that such system
does not comply with this State’s Constitutional and Statutory
requirements, which is permitted under Federal Law.

Bipartisanship is a basic tenant of New York’s election law and
procedure, and is a principle that is especially crucial to voter registration
and qualification. Your recent adoption of amendments removing the
requirement that county boards of elections electronically document their
compliance with the bipartisanship provisions of § 6217.5(3)(a) and the
Election Law, have decreased accountability and transparency and makes
it even more difficult to assure all that these most important list
maintenance functions are performed in accordance with the State
Constitution and the Election Law and clearly and easily documented.

HAVA, in 42 USC § 15485 specifically provides that with
respect to the Computerized statewide voter registration list requirement
(42 USC § 15483) “The specific choices on the methods of complying with
the requirements of this title shall be left to the discretion of the State”. Itis
clear that nothing in the federal law abridges New York State's

Constitutional and statutory framework for the conduct of all election
activities.

Specifically, The New York State Constitution Article I, § 8
requires that “[a]ll laws creating, regulating or affecting boards or officers
charged with the duty of qualifying voters . . . shall secure equal
representation of the two political parties which, at the general election next
preceding that for which such boards or officers are to serve, cast the
highest and the next highest number of votes.” Under the Election Law,
each application for registration must be “received by two members of the
local board of inspectors, representing respectively the two political parties
as provided herein for the appointment of inspectors.” Election L. § 5-
202(2). Cancellation of a voter's registration must be approved by two
members of the county board of elections or two employees of the board
representing different political parties. Election L. § 5-404(1). Whenever a
voter's registration is challenged, a bipartisan team of workers must
investigate the voter’s status. Election L. § 5-702(1).

Part 6217 of the Rules and Regulations of the State Board of
Elections was adopted pursuant to § 5-614 of the Election Law, which
created the Statewide Voter Registration List, a computerized list of
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registered voters known as NYSVoter. Part 6217 is comprised of
“regulations in relation to the operation of . . . NYSVoter,” including the
creation and maintenance of the computerized list. N.Y. Comp. Codes R.
& Regs. tit. 9, § 6217.1(1). Reflecting the importance of bipartisanship to
voter registration, the regulation requires that “[a]ll voter registration activity
must be done by a bipartisan team of workers to ensure fairess and
uniformity in the process.” N.Y. Comp. Codes R. & Regs. tit. 9, §
6217.5(3).

Under the prior version of § 6217.5(3)(a), before the information
in an application for voter registration is sent to NYSVoter, the application
must be reviewed by a member of each of the two major political parties,
each of whom must electronically sign his or her work. Contrary to
principles of bipartisanship, the recently adopted amendments to §
6217.5(3)(a) remove the electronic signing obligation and provide no
alternative method for documenting compliance with the bipartisanship
requirements of the regulation. The State Board of Elections, county
boards, and voters are now left with absolutely no means of verifying
compliance with the bipartisanship requirements of Election Law § 5-202(2)
and the Rules and Regulations of the State Board of Elections.

The Commissioners consider your adoption of the amendments
a move in the wrong direction. Indeed, rather than removing the electronic
verification requirements from § 6217.5(3)(a), the State Boards should
have added electronic verification requirements throughout § 6217, to
ensure adherence to the Election Law’s bipartisanship requirements in all
aspects of NYSVoter's creation and maintenance. See e.g., N.Y. Comp.
Codes R. & Regs. tit. 9, §§ 6217.7 (processing of voters who move
between counties, including cancellation of registration); 6217.9
(determining voter registration status, including purged status); 6217.10
(voter registration list changes and list maintenance, including cancellation
of registration).

Until such time as the State Board of Elections takes the
necessary steps to insure full compliance with the foregoing constitutional
and statutory provisions, the Commissioners of Elections in the City of New
York, consistent with their Oath of Office and constitutional and statutory
responsibilities will not permit this Board to participate in an unconstitutional
and illegal system for voter registration activities.

The Commissioners trust that the State Board of Elections will
immediately undertake the necessary remedial measures to bring the NYS
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Voter system into compliance with the mandates of the New York State
Constitution and the Election Law enacted pursuant thereto.

Copy:

Very truly yours,

THE BO OF ELECTIONS IN

o Wl U T—

Marcus Cederqvn Executive Director

Peter J. Kiernan, Counsel to the Governor
Jeffrey Pearlman, Assistant Counsel to the Governor
Kathleen O’Keefe, Team Leader- Program and Counsel Staff,
New York State Assembly
Christopher Higgins, Assistant Counsel to the Majority, New
York State Senate

NEW YORK STATE BOARD OF ELECTIONS
Douglas A. Kellner, Co-Chair

James A. Walsh, Co-Chair

Evelyn J. Aquila, Commissioner

Gregory O. Peterson, Commissioner

BOARD OF ELECTIONS IN THE CITY OF NEW YORK

The Commissioners of Elections

George Gonzalez, Deputy Executive Director

Pamela Perkins, Administrative Manager

Steven H. Richman, General Counsel

Steve Ferguson, Director, Management Information Systems

Charles Webb, lll, Esq., Counsel to the Commissioners

Steven Denkberg, Esq., Counsel to the Commissioners

John Owens, Esq., Director of Campaign Finance
Reporting Enforcement

Beth Fossella, Coordinator, Voter Registration

NEW YORK CITY LAW DEPARTMENT

Michael A. Cardozo, Corporation Counsel
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INaCAJOUTTIEL
November 9, 2009

New voting system passes audit

Voters in the City of Ithaca used an optical scan voting system for the first time for the November 3
General Election. On Friday November 6, the Board of Elections conducted an audit to see if the
machines tabulated correctly, as per New York State election law.

After a random drawing, 5 of the 10 machines were selected to be audited. Two bipartisan teams
manually counted the original paper ballots, and the results were compared to the machine's totals.
No discrepancies were found.

Next year all polling places in Tompkins County will use the optical scan voting system. A video
showing how the new system works can be viewed at votetompkins.com.

The Board of Elections is located at 128 E. Buffalo Street, Ithaca, NY, and open M-F 8:30 - 4:30. For
more information, go to votetompkins.com, or contact Commissioners Elizabeth W. Cree (R) or
Stephen M. DeWitt (D) at 607-274-5522.
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By DAVID W. CHEN

It is hard enough to get New
York voters to the polls for any
September primary. But a pro-
.posal that was easily passed by
the United States Senate last
month could move next year’s
primary to a date that may be
even more challenging — the end
of August. That is the conclusion
of the State Board of Elections
and election lawyers who have
examined the bill.

Such a change would compli-
cate the calculus for next year’s
races for United States Congress,
governor, attorney general and
other offices. -

The possible date change is the
byproduct of a little-noticed
amendment sponsored by Sena-
tor Charles E. Schumer in the an-
nual defense authorization bill,

which passed the Senate on July

23 and is now in a House-Senate
conference - committee. -The
amendment’s goal was to give
those serving overseas in the mil-
itary miore time — 45 days, to be
exact — to receive their absentee
ballots for the general election on
Nov. 2, 2010; and to mail them
backin.

Military personnel have long
-complained about the difficulty in
getting their votes counted, and
the issue was especially pro-
nounced during last year’s presi-
dential election. General election
ballots, of course, -cannot be
printed and sent out until after
the primary.

But New York’s primary is tra-
ditionally in mid-September,
which is later than in most other
states. So that 45-day provision
would mean that next year’s
Sept. 14 primary would have to
move up by at least two weeks,
~said Douglas A. Kellner, a co-

chairman of the State Board of
- Elections.
“My belief is that it is literally
“ impossible to comply with the
new federal law if the primary
date is any later than Aug. 31,
2010, and even Aug. 31 puts a lot
of pressure on the county boards
of election” Mr Kellner said.
“But there’s an issue with Au-
gust, because August is a month
swhen people are traditionally on

New York’s 2010 Primary
'Could Arrive a Little Early

Mr. - Kellner mentioned June
because that was when New York
held its primary until 1974, when
the Legislature pushed it to mid-
September. . But. whether the
Legislature would.agree to re-
turn to holding primaries in June,

. when lawmakers are usually still
in session, remains to be seen.
. It is also not clear whether
Congress will amend the pro-
‘posal. But few substantive
: changes are expected, if the over-
whelming bipartisan support for
! Mr. Schumer’s amendment is-any
g Under the Senate bill,
. could apply for a waiv-
r the amendment. So

-

could nine other states with Sep-
tember primaries, including Mas-

sachusetts, Maryland and N
sota. .
But Mr. Kellner said in an Aug.
. 3:memo to state officials and
Democratic leaders that he

federal govern)
such a waiver, i
New York’s poor traz;

- modernizing its electoral s

chairman of the election law com-
mittee of the New York County
- Lawyers Association, agreed.
“We're the last state to imple-
ment electronic voting machines,
So why should the federal gov-

&

he said. -

In an interview, Mr. Schumer
played down the possibility of a
date change, saying, “I am not
very concerned.” @ «

" He said the state could, for ex-
apaple, post the ballots on a Web
‘Site so that military personnel
could download them and mail

them in. . i

“New York has three choices,”
he said. “Only one is unaccept-
~ able, and that is to deprive sol-

 diers of voting. The other two are

' THE NEW YORKTIMES NEW YORK SATURDAY, AUGUST 29, 2009

thought it was unlikely that the

And Lawrence A Manﬂﬁiker, /

ernment be sympathetic to us?” \

Ripples from a bid to

~ ensure that soldiers’ -
votes are counted.

. to modernize their system or

change their primary date, and I

. hope they will modernize the sys-
. tem.”

Publicly, anyway, Gov. David
A. Paterson and the Assembly

 speaker, Sheldon Silver, both
_ Democrats, say that they are
- supportive of any effort to ensure

- that the votes of military person-
| nel overseas are counted. _
“Speaker Silver is aware of this
issue, and it’s something that he
- will be diseussing with his confer-
‘ence’” said Dan Weiller, a spokes-
‘man for Mr. Silver. __
But privately, Democrats say
an earlier date could be problem-
atic for Mr. Paterson, who needs
as much time as possible, espe-
cially if he has a strong Demo-
cratic primary challenger, to im-
prove his poor approval ratings.
Should New York be forced to
change the date, the process will
not be easy. G,

“If we were dealing with a
 functional Legislature this would
* not be a huge problem,” said Mr.
. Mandelker. “But you have to
" move all the other dates related

to the primary: when do you
start petitioning, when do you
~ start the challenges to the peti-
. tion, when do you start the elec-
' tion law litigation, when are you
 preparing the ballot, when do the
 absentee and military ballots get
. printed prior to the primafy It
- will all have a domino‘effect.

Koy,
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