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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,

-Plaintiffs, Civil Action No.
-against- [1 06 CIV 0263 (GLS)

NEW YORK STATE BOARD OF ELECTIONS,

TODD D. VALENTINE and STANLEY L. ZALEN, ORDER
Co-Executive Directors of the New York State Board
of Elections, in their official capacities; and
STATE OF NEW YORK,
-Defendants.

On June 3, 2009, the parties filed a joint letter request asking the Court to approve a
revision to the voting systems compliance schedule set forth in this Court’s January 16, 2008
Supplemental Remedial Order.

The parties’ joint request seeks Court approval of a May 12, 2009 proposal by the New
York State Board of Elections (SBOE): 1) to implement a piiot program utilizing optical scan
voting systems for the fall 2009 state and local elections; and 2) to extend the remedial timeline
to provide for full HAV A-compliant voting systems implementation throughout the State of New
York in time for the fall 2010 federal primary and general elections. The details of this SBOE
proposal are set forth in the three Attachments to the parties’ joint request; namely, a narrative
description of the SBOE proposal (Attachment A), a revised remedial timeline (Attachment B),
and a list of counties participating in the pilot program (Attachment C). The Court has carefully
considered the parties’ joint filing and attachments in this matter, and finds that the parties’
request is well-taken.

Accordingly, it is hereby ORDERED, ADJUDGED and DECREED that:
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1) The parties’ instant request for a revision of the compliance schedule in this litigation,
as set forth in the parties’ joint June 3, 2009 letter and the attachments thereto, is GRANTED,
and defendants are ORDERED to proceed forthwith to implement the May 12, 2009 proposal of
the SBOE;

2) Except to the extent superseded by the provisions of the SBOE’s May 12,2009
proposal, all provisions of this Court’s June 2, 2006 Remedial Order and January 16, 2008
Supplemental Remedial Order shall remﬁin in effect;

3) The Court continues to retain jurisdiction in this litigation to deal with all remedial
matters and to enforce this Order and all of its previous Orders.

ENTERED this _’j{_ day of June, 2009 at Albany, New York.

- Olosy V= S},ﬁwg
UN%;%%JSTRICT JUDGE




Case 1:06-cv-00263-GLS Document 299  Filed 06/04/2009 Page 3 of 20

The United States has reviewed the attached NYSBOE proposal and has indicated to the
Defendants that, while it takes no position on the statements of the Board contained in the
Introduction and Conclusion of the Narrative document (Attachment A), it is in agreement with
the substance of the remedial plan and the timeline as proposed. Accordingly, the United States
and the Defendants will jointly request that the Court approve the Board proposal. The parties
believe that the requested revision is in the best interests of achieving the remedial goals in this
litigation in a fair and efficient manner. We have attached a proposed Order to this letter should
the Court approve our request.

The parties are available to discuss this request with the Court if the Court so desires.
Thank you for your consideration of this request.

s/ s/

Kimberly A. Galvin Brian F. Heffernen
Bar Roll No. 505011 Bar Roll No. 513721
s/ ‘ s/

Paul M. Collins Jeffrey M. Dvorin

Bar Roll No. 101384 Bar Roll No. 101559
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Attachment A
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INTROBUCTION

The State of New York remains fully committed to fulf compliance with Section 301 of HAVA.
Mew York is equally committed to ensure that we replace a working voting system with one that
will be in full compliance with federal VVSG standards. In our commitment to fully replace
lever machines in New York, we seek voting systems that are better than our existing system,
and that do not deprive New Yorkers of their constitutional rights as voters.

itis critical to the New York State Board of Elections (SBOE} that any voting system intended
foruse in New York State be rigorously and thoroughly tested to ensure compliance with federal
VVSG standards. It is projected that the current certification process will be concluded in
December of 2009 (a copy of the timeline is attached). As that current certification process
continues, it is critical that elections that take place in this State utiliz e secure and accurate
voting equipment.

After a great deal of internal discussion and consultation with county boards of elections , the
SBOE has concluded that there is a great deal of value that can be gained from the experience of
a secure and controlled pilot program.

PROPOSED PLAN FOR A 2009 PILOT PROGRAM

This document sets forth a proposal by the State Board of Elections to the Department of Justice
regarding the deployment of optical scan voting systems {OpScan} for the September 2009
primary and general elections. ltis the intention of the State Board of Elections to allow Op
Scan devices to be deployed and utilized as widely as they can be based upon the local boards of
elections™ capability to main on and use them effectively.

In addition, this document clarifies the schedule committed to for full machine deployment in
2010. The SBOE will immediately notify the Department of Justice should there be any
deviation from any part of this proposed plan.

PRE ELECTION FUNCTIONAL TESTING AND ACCEPTANCE TESTING

The State Board will conduet functional testing of the vendor units prior to their deployment.
This functional testing will validate the logic and accuracy of the systems, which will ultimately
allow for less restrictive post-election procedures to be implemented. This will also be
accomplished through testing by SysTest as part of the formal certification process.

In addition, the State Board will perform acceptance testing on all new voting equipment prior to
its use. To this end, the State Board will create an enhanced acceptance testing procedure for all
newly -delivered devices. Any new Sequoia/Dominion units that are to be deployed and all of the
ES&S scanners will be required w go through this enhanced acceptance testing procedure prior
to being dispatched 10 the counties for use. The enhanced acceptance testing will consist of a
process developed by SBOE statf and NYSTEC and will be conducted at a central location in

1
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Afbany. The staffs are currently in the process of developing these procedures, The acceptance
testing procedures have been finalized .

The counties have requested that the tabulation function of the voting systems be activated -as
soon as possible so that they may begin training on the “actual systems” that the poll workers
will see on Election Day. The vendors have started to enable these tabulating functions or
provide counties with scanners for testing purposes. Both vendors assured the State Board that
they will finish the provision of “working machines™ by May 30, 2009. This will give the
counties adequate time to train their personnel.

UPGRADING OF MACHINES CURRENTLY IN THE CUSTODY OF THE COUNTIES

The Board must ensure that all units that are going to be used in this pilot program are loaded
with identical software versions. After lengthy discussions with the Sequoia/D ominion vendor it
has been tentatively agreed that this upgrade would be most efficiently done ata central location.
The vendor has agreed to go to the counties involved in the pilot program, box up their voting
systems and ship them to the central location. At that location, the upgrade would be made to the
voting system by the vendor. The vendor will then box up the voting system again and send the
machine back to the county of origin. At that point, the county board will perform receipt
process tasks as outlined in the procedure manual, making the units ready for use. All of this will
be done at no cost to the counties.

It has been determined that this process will take place in two phases. The first phase will
consist of those machines that will be utilized in the pilot program and a finite number of spare
machines. This first phase of the updating process for the pilot voting systems will be completed
by July 15, 2009 which is a sufficient time frame to allow the counties 10 run pre-election tests
that are necessary to confirm readiness for the September primary election. Phase two of this
process will be upgrading the balance of the Sequoia/Dominion machines currently deployed
throughout the State. This will be completed no later than July 30, 2009.

The Board also has had similar discussions with ES&S. While this vendor has a significantly
smalier number of counties it has different logistical issues in that the scanners that will be
utilized have not been tested at all snd are currently not in the possession of the counties. -ES&S
has assured the State Board that they can meet the same deadlincs as outlined above for
Sequoia/Dominion and that we will have all of the scanners that are needed for the pilot counties
in possession of those counties by July 15, 2005.

POST ELECTION YERIFICATION

The Board will also provide for a Post Election Audit System 1o verify the election results. While
these processes are still being discussed by the SBOE staff and the Commissioners, it is
anticipated that the counties’ required audit requirements will be as follows:
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. Full compliance with the audit provisions contained in Election Law §9-211 and the audit
provisions contained in the proposed regulation 6210.18.

B Conducta 100% hand audit of all ballots i election districts when the difference in the
result of the election between the potential winning and losing candidates in any contested
election on the ballots is 1% or less AND,

. Randomly select 3 % from all the devices used in each county, or, borough within NYC,
and hand audit all of the ballots tabulated by that device. If the outcome does not match
the canvass report, then a 100% hand audit is to be conducted.

PARAMETERS OF THE PILOT PROGRAM

As previously indicated, it is the SBOE's intention 10 encourage and allow Op Scan devices to be
deployed, in (he pilot program, as widely throughout the State as they can be, based upon the
availability from the manufacturer and capability of each local board of elections to use them.

In keeping with this intention, in SBOE has required the local boards to identify to the State
Board both their intention 10 participate and in what portion of their county it will be using the
OpScan voting system. In addition o any other requirements that are developed, the SBOE is
requiring that:

5 The pilot area is comprised of distinct polling places so that all of the voters within that
polling place cast their vote'on the same voting system. This will ensure that training and
outreach efforts are consistent and focused.

$ If the poll site serves multipie election districts, the all of the voters in that poll site will be
included in the pilot.
$ In a pilot district 2l voters will be voting on scanners or BMDs. No lever machines will

be deployed in the pilot districts.

PARTICIPATION IN THE PILOT PROGRAM

SBOE has been clear that participation is expected in both _the primary and the general elections
of 2009. In addition, SBOE has clearly stated that an increased participation from the primary
election 1o the general election is encouraged and will be authorized.

A chart setting forth the various counties” level of participation in the pilot is attached. In
addition, the DOJ has been previously provided with the individual county participation
documents provided by the counties to SBOE.

(V2]
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Projection for Full Machine Deployment

As set forth in the anached timeline, the certification testing process will be completed by mid-
December of 2009. The conclusion of the SBOE certification project includes the completion of
testing by SysTest, any reviews required by NYSTEC, the issuance of testing reports, and a vote
on certification by the Board at a meeting 1o be held no Jater than December 15, 2009.

Al of the machines needed by the counties for a full 2010 deployment will be in the possession of
the counties by March 15, 2010. By way of explanation, prior te full certification in December of
2009, SBOE is projecting that the vast majority of new machines will be ordered by the counties
by May 30, 2009. Upon final contract “sign-off” by the NYS Comptroller’s office (which we are
expecting will occur on or before May 29, 2009), these requisitions will be converted almost
jmmediately to actuat purchase orders prior to the actual certification of the voting systems. Both
vendors have indicated that they will only rely on purchase orders for building and shipping
purposes. In furtherance of this process moving as quickly as possible, Board staff have had
numerous conversations with the staff at OGS and with the vendors. SBOE has urgently and
repeatedly stressed to all involved that everything and anything that can be done 10 move this
process forward, should be undertaken. In addition, Board staff drafted a resolution that was
taken up and voted on at our May 12, 2009 Board meeting, by which the Board awarded the
required interim authorization for use of these systems.

Assuming final sign-off by 0SC by May 29, 2009, it is anticipated that full acceptance testing of
the new Sequoia devices can begin August 10, 2009 and will conclude no later than December 23,
2009. Should Seguoia/Dominion be chosen as the vendor for NYC, they have committed to
SBOE that they can build enough machines in a timely fashion so that they will be acceplance
tested and delivered to NYC no later than December 31, 2009.

ES&S staff has indicated to SBOE that they currently have enough units 1o fully depioy units for
this conversion in all four of their counties outside of NYC. Acceptance testing can thus begin
within 2 weeks of having the purchase orders issued. As such, itis anticipated that the ES&S
machines for those counties outside of NYC will be acceptance -tested and deployed no later than
July 30,2009, Should ES&S be chosen as the vendor for NYC, they have committed to SBOE
that they can build enough machines in a timely fashion so that they will be acceptance tested and
delivered to NYC no later than November 30, 2009.

CONCLUSION

In summary, while the SBOE remains strongly comminted to the full certification process, we
believe that the Pilot program as outlined above will provide both the State and the counties with
an invaluable learning 1ool as we finalize certification and full deployment in 2010. In addition,
SBOE is commined to full certification and defivery as indicated in this document and the
accompanying documents.
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Countywide (CW),

Pilot Pilot Pilot
Project CityTown (CIT), Election PilA Registered

County Name Code] (Yes or No) | or Polt Site (PS) Districts Poll Sites Voters
Albany 1 Yes CIT (3} 25 15 - 20,138
Alegany 2 Yes CIT [TOWN-1} 2 1 1,200
Broome 4 Yes [« 184 123 118,000
Cattaraugus 5 Yes CIT-(1) 7 3 4,563
Cayuga 6 Yes cw 61 29 46,9456
Chaytaugua 7 Yes cW 124 60 82,000
Chemung B Yes CIT (Town-1) 8 4 5,290
Chenango E] Yes cw 42 28 30.857
Clinton 10 No 0 0 1}
Colusnbia 1 No Q [{] 0]
Cortland 12 Yes CwW 42 28 30,1368
Delaware 13 Yas CW 59 28 28,253
Dutchess 14 Yes P 4 2 1,432
Erie 15 No 0
Essex 16 No [y 0 [1]
Franklin 17 Yeos cw 49 3 26,000
Fulton 18 Yes CT {1 city/1 town) ] ] G,140
Genesee 19 Yes CiT{1) 1 1 1,045
Greene 20 Yes CIT (TOWN-2) 2 2 1,200
Hamilton 21 Yes CW 11 1 4,695
Herkimer 22 Yes CIT 3 1 2,063
Jefferson 23 Yes CW 91 50 59,058
Lewis 25 Yes CW 3 19 17.460
Livingston 26 Yeos CIT (2} 4 3 2,736
Madison 27 Yes [ 55 33 40,637
Monroe 28 Yes CIT{2) 11 [ 6,386
Mentgomery 29 Yes CIT () 1 1 1,083
N ] 30 No 1] ] [+
Niagara 32 Yes CIT (2) 9 5 6,919
Cneida 33 Yes Cm (1} 4 4 3,862
Onondaga 34 Yes C/T {TOWNS-3) 29 10 20,500
Onltario 35 No 4] 0 0
Orange 36 Yes CIT {2) 2 2 6,157
Orleans a7 Yes CIT TOWN-1 6 2 2,715
Oswego 38 Yes cw 124 56 73,000
Otsego 39 Yes Ch (7 14 9 5,346
Putham 4 Yes CW 86 22 59,270
Rengselaer 42 No [} 0 0
Raockland 44 No 0 o] 0
Saratoga 45 . Yes CIT (8) 14 T 10,592
Schenectady 46 Yes CIT {2) 10 3 6,908
Schoharie 47 Yes P3 3 1 1,963
Schuyler 48 Yes cw 17 16 12,340
Seneca 49 Yes cw 27 19 20,124
St.Lawrence 50 Yes CW 102 65 60,333
Steuben 51 Yes oW 85 &0 60,000
Suffolk 52 No [1] 1] 0
Sullivan 53 Yes PS 3 2 2,280
Tigga 54 Yes CIT [TOWN-2} 4 2 2.968
Tomphins 55 Yes C/T (CITY -1) 19 10 11,600
Lister 56 Yes PS5 5 2 2,887
Warren 57 No [*] [1] 0
Washinglon 58 Na 0 1] 0
Wayne 59 Yes PS 1 1 722
Weslchesler 60 No 0 Q [
'Wyoming 61 Yes C/T (TOWN:-1}) 5 1 3,203
Yales 62 Yes CW 20 13 14,692
Branx 63a No 9] 0 0
Kings 63b No 0 0 0
New York 63c No 0 1] 0
Queens 63d No 1) 0 0
Righmond 63e No [] 0 0
Tolal 63f 1427 799 §29.707

Note: Version as of ; Final

Page 10 of 20
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